
ACCESS AGREEMENT 


This Access Agreement, "Agreement", is made and entered into, by and between the 

CITY OF ODESSA, TEXAS, a home rule municipal corporation, "City", and Texas Natural 

Resource Conservation Commission, an agency of the State of Texas, 'TNRCC"; 

WITNESSETH: 

WHEREAS, TNRCC needs to place pipelines and wells on City property for the 

purpose of providing ground water remedial action for the Precision Machine and Supply, Inc. 

State Superfund Site; and 

WHEREAS, the parties agree to the following provisions; 

NOW, IN CONSIDERATION OF THE PREMISES AND MUTUAL COVENANTS 

CONTAINED HEREIN, CITY AND THE TNRCC AGREE AS FOLLOWS: 

Section 1. Grant: City hereby grants, subject to the tenns and conditions contained herein, to 

TNRCC, the nonexclusive right, at TNRCC's risk and expense to lay, install, 

construct, maintain, replace, repair and operate certain pipelines, wells and 

associated equipment designated in the area, "Area", shown on the attached Exhibit 

"A" (incorporated herein by reference), with the right of ingress and egress. The 

purpose of this Agreement is to authorize the use of the described city property for 

the described remedial purposes, and no grant of a franchise or authority is given to 

TNRCC to use the pipelines and wells for other purposes unless specifically agreed 

to in writing by the City of Odessa. Such rights do not include any interest in the 

surface of the right-of-way or minerals. 

Section 2. 	 Term: The tenn of this lease shall commence on its execution by both parties and 

continue until TNRCC ceases all remedial action in the Area for the Precision 

Machine and Supply, Inc. State Superfund Site. 

Section 3. 	 Additional Lines or Facilities: In the event that additional lines, wells or 

associated equipment not depicted on the attached Exhibit "A" are placed in the Area 

by TNRCC, TNRCC shall provide notice to City of such proposed additional 

construction and obtain approval from City. 
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Section 4. 	 No Obstruction of Public Property: TNRCC agrees to not unnecessarily obstruct 

or interfere with the public use of any of the streets, roads, highways, alleys, public 

ways, utilities or other real property owned or controlled by the City or other public 

utilities. 

Section 5. 	 Repair of Damages: TNRCC agrees to provide for the repair of any and all 

damages caused by TNRCC to any streets, utilities, roads, highways, alleys, public 

ways, or other real property owned or controlled by the City and shall restore, as 

nearly as practicable, such property to its condition immediately prior to the incident 

causing such damage. TNRCC shall commence such repairs immediately upon 

completion of the work or activity in which TNRCC was involved at the time the 

damage occurred and shall complete such repairs as promptly as possible and in a 

reasonable manner, in compliance with city ordinances and Public Works' standard 

specifications. TNRCC shall require its contractor to warrant the work for a period 

of one year. 

Section 6. 	 Expenses and Operations: TNRCC agrees that all expenses connected with the 

pipeline and wells including, without limitation, the construction, operation, 

maintenance and repair, shall be solely at TNRCC's expense. The pipelines, wells 

and associated equipment required to be constructed by TNRCC during the telJ11 of 

the Agreement shall be for the sole and exclusive use of TNRCC. 

Section 7. 	 Installation of Underground Pipeline: lNRCC agrees to install the pipelines 

underground at such depth and in such manner so as not to interfere with the existing 

improvements and below City water and wastewater lines. TNRCC agrees to install 

and maintain markers where the pipelines cross any City lines. All pipelines to be 

constructed underneath street crossings shall be installed as provided by existing 

City specifications. The backfill of all trenches shall be in accordance with existing 

standard City specifications. The pipeline shall be installed with 42" of cover and 

comply with City of Odessa standards and OIdinances. Notwithstanding anything to 

the contrary contained herein, however, if at any particular point or points where the 
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pipeline is to be installed along, across and under the described City property the 

City reasonably recommends in advance that a greater depth be required, TNRCC 

agrees to comply with such required depth as so recommended. 

Section 8. 	 Work Notice: Prior to perfonning any non-emergency work on City property or 

right-of-way, the contractor for TNRCC shall provide City with notice, comply with 

all City ordinances related to safety and fi re protection, except for payment of fees, 

and assure compliance with City' s existing related specifications prior to 

commencing the work. In regard to emergency work, such notice shall he provided 

as soon as practical. 

Section 9. 	 Legal Remedies: If TNRCC or City shall be in violation of the provisions provided 

for in this Agreement, such party shall be given thirty (30) days written notice of any 

such violation, and if such party shall fail to commence curing such violation within 

such time, and thereafter diligently pursue the curing of such violation as promptly 

as reasonably possible, both parties may pursue its legal and equitable remedies 

without further notice. 

Section 10. 	Duties Upon Termination: Upon termination of the Agreement, TNRCC shall 

within six (6) months cause the pipelines and any temporary structures, such as 

barricades or fences, to be removed and TNRCC shall cause the described property 

to be restored, as nearly as practicable to the same condition. as same was at the time 

of the execution of the Agreement, normal wear and tear excepted. All work 

incident to the removal of the pipelines or restoration of the described property shall 

be done at the sole cost and expense of lNRCC. In addition, lNRCC shall plug and 

abandon, or remove ifcustomary by TNRCC, all wells subject to this Agreement and 

pay for and satisfy State of Texas statutory and regulatory requirements regarding 

such abandoned or removed wells. 

Section 11. 	Force Majeure: If lNRCC or City is rendered unable, wholly or in part, by force 

majeure to perform or comply with any obligation or condition of this Agreement, 

such obligation or condition shall be suspended during the continuance of the 
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inability so caused and such party shall be relieved of liability and shall suffer no 

prejudice for failure to perform the same during such period; provided the cause for 

suspension shall be remedied so far as possible with reasonable dispatch. When 

suffering any such force majeure, TNRCC or City shall give notice and reasonably 

full particulars to the other party as soon as reasonably possible upon the occurrence 

of such event. The term "force majeure" as used in this Agreement shall mean any 

cause not reasonably within the control of the party and which could not have been 

avoided with the exercise of reasonable care and diligence. 

Section 12. 	Other Ordinances: The City, by this Agreement, may adopt other ordinances and 

does not surrender or to any extent, lose, waive, imperil, or lessen the lawful powers 

and rights now or hereinafter vested in the City under the constitution and statutes of 

the State of Texas and under the Charter of the City unless in conflict and 

superceded by federal law. 

Section 13. Standard of Care for Work: All work shall be done in a safe and workmanlike 

manner. 

Section 14. Warranties: City makes no warranties or repTesentations regarding the condition of 

the property permitted for use by TNRCC. 

Section 15. 	Relationship: The relationship between City and TNRCC is that of independent 

entities, and City and lNRCC by the execution of this Agreement do not change that 

independent status. No term or provision of this Agreement or act of the parties in 

the performance of this Agreement shall be construed as making one party the agent, 

servant, or employee ofthe other party or engaged in a joint enteIJlrise. 

Section 16. 	Reservation of Rights: Nothing in this Agreement affects TNRCC's statutory 

access rights OT inhibits the exercise of those rights in accordance wit.'IJ. statutory 

authority or is intended as a waiver by TNRCC of any immunity from suit to which 

it is entitled under State of Texas law. Should TNRCC elect to pursue any statutory 

rights of access, both the obligations ofTNRCC and the City, pursuant to this 

BHAOREEMENTS\TNRCC CITY LICENSE AGREEMENT\ I-I I-OO\Pllge 4 



Agreement, shall be void except all rights, duties and obligations in Sections 5 and 6 

that accrued prior to such termination shall survive such termination. 

Section 17. 	Notice: Any notice herein required to be made to the TNRCC may be made to 

Subhash Pal, Superfund Clean Up Section, 1NRCC, MC-143, P. O. Box 13087. 

Austin, Texas 78711 , and any notice herein required to be made to the City may be 

made to the Director of Public Works of the City of Odessa at 411 West 8th Street, 

Odessa, Texas 79761. 

Section 18. 	Miscellaneous: This Agreement (a) shall be binding upon each party and its 

respective legal representatives, successors, and assigns; (b) includes a right of 

access for TNRCC's contractors, subcontractors, agents, officers, designees, and 

employees; (c) may be modified or amended only by written instrument signed by 

each party hereto; (d) shall be governed by and construed in accordanoe with the 

laws of the State of Texas and of the United States of America and the rules and 

regulations of any agency having jurisdiction; (e) the obligations are performable in 

Ector County, Texas; (f) may be executed in several counterparts, and each 

counterpart, when so executed and delivered shall constitute an original Agreement, 

and all such separate counterparts shall constitute but one and the same Agreement; 

(g) embodies the entire Agreement and understanding between the parties with 

respect to the subject matter hen:of and supersedes all prior agreements, consents 

and understandings relating to such matter whether written, verbal or otherwise; and 

(h) no transfer or assignment of this Agreement shall be made without the consent of 

the City which shall not be unreasonably delayed or withheld. The captions in this 

Agreement are for convenience only and shall be accorded no substantive meaning 

in the interpretation thereof. 
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EXECUTED in duplicate original copies this 16th day of J anuary 

2000. by the duly authorized representatives of City and TNRCC. 

"CITY" 

CITY OF ODESSA 


C" 
S NATURAL RESOURCE 

SERVA TION COMMISSION 
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(CITY) 


subscribed to the foregoing instrument and acknowledged to me that he executed the same in the 

STATEOFTEXAS § 

COUNTY OF ECTOR § 

BEFORE ME, ~(\~ 
JerI)' S. McGuire, City Manager, 
--;--~-;:--,-~-r;------:""'" or through 

0... s.1t.uJaA.:l 
known to me (or 

on this day personally appeared 
proved to me on the oath of) 

to be the person whose name is 

capacity stated, as the act of the municipal corporation, for the purposes and consideration therein 
expressed. 

~ UNDER MY HAND AND SEAL of office this day of 
-7"iu--u--=..::=~rDt-----" A.D., 2001. 

CYNTHIA A. STEWART 

Notary Public, Stale of Texas 

My Comm. Exp.8-18-2001 


(fNRCC) 

STATE OF TEXAS § 
COUNTY OF ECTOR § 

BEFORE 
S U 13 fflbs 1/ 

ME, O«AI'IJ~-. }77~~<$~y personally 
~,.. ~wn to me {oroproved to me on the 

appeared 
oath of 

or through to be the person whose name is 
-su-:'b-s-cn"7.'b:-e-'d:-t-o-th:"'"e-=fo-re- g-o-:"in-g instrument and acknowledged to me that he executed the same in the 
capacity stated, as the act of an agency of the State of Texas, for the purposes and consideration 
therein expressed. 

~N UNDER MY HAND AND SEAL of office this.:l. 3 day of 
~,c;-;C::=":"'=IC¥JE:.If-----" A.D., 2001 

Q/JAU;, ~c 
~mc in and G1he State ofTexas 
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MEMORAND UM CITY OF ODESS 

Legal Department 

DATE: January 25, 2001 

TO: M att Squyres, Director of Public Works 

FROM: Joel V. Roberts, City Attorney 

RE: Access Agreement With TNRCC - Superfund Site 

Enclosed please find a fu lly-executed copy of the aforementioned agreement. This 
copy is for your files. 

JVRlbh 

enclosure 

PubliC Works Dept. 
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CITY OF ODESSA 

LEGAL DEPARTMENT 

January 17,2001 

Ms. Carolyn M. Sweeney 
Environmental Law Division 
Texas Natural Resource 

Conservation Commission 
P. O. Box 13087 
Austin, Texas 78711-3087 

Re: Access Agreement 

Dear Ms. Sweeney: 

Enclosed are two copies of the Access Agreement which have been executed by the 
City Manager. I would appreciate your obtaining the signature of TNRCC and returning 
one fully-executed copy. 

Thank you for your assistance. 

Sincerely youn, 

Oi:!f.~nii:X'Jorney 

JVRIbh 

enclosures 

~~~~\lJIE 

l I ,001 

PO. BOX 4398 ODE A, TEXAS 79760-4398 (9 t 5) 335-3228 FAX # (9 15) 335-3257 



----------

RESOLUTION NO. 2001 R-01 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ODESSA, TEXAS, APPROVING AN AGREEMENT WITH 
TEXAS NATURAL RESOURCE CO NSERVATION 
COMMISSION (TNRCC) TO USE CITY RIGHT-OF-WAY FOR 
REMEDIAL ACTION FOR THE PRECISION MACHINE AND 
SUPPLY, INC. STATE SUPERFU ND SITE; AND 
DECLARING AN EFFECTIVE DATE. 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF ODESSA, TEXAS: 

Section 1. That the City Manager is authorized to approve an agreement with 
TNRCC to use City right-of-way for remedial action for the Precision Machine Supply, Inc. 
State Superfund Site. 

Section 2. That this resolution shall be effective at the time of its adoption. 

The foregoing resolution was read and adopted on the 9th day of January, A.D., 
2001, by the following vote: 

Bill Cleaver AYE 

Jim Morris AYE 

Larry Melton AYE 

Bob Slider AYE 

Berta Calzada AYE 

Approved the 9th day of January, A.D., 2001 . 

ATTEST: 

C/~~ mc±& ,'.,.,:',
Norma A. McClure, City Secretary , ~ .. . , 

" ... , ... " ,; 
" Ii, . ~ . . .... 

I 1.1' 

,APPROVED AS TO FORM: , 

" , .. 
o ' ''r .' . 

GG:RES\lr-493\1-IO·OI 



ODESSA Memorandum 
Public Works 

To: Joel Roberts, City Attorney 

From: Matthew S. Squyres, Director of Public Works ~ 
Date: January 16, 200 1 

Subject: Access Agreement for TNRCC/Precision Machine Superfund Site 

Attached you will find two duplicate original Access Agreements between the City of 
Odessa and Texas Natural Resource Conservation Commission (TNRCC) executed by the 
City Manager. Please transmit both originals for execution by T RCC. When fully 
executed, please provide this office with a copy for our files. 

Should you have any questions or need additional information please feel free to contact 
this office. 

Attachments 

MSS:nkb 



ONTRACT EXECUTION FOR 


Department: ~P~U~B~L~IC~VV~O~R~K~S~__________________________________~__ 

Name of Other Party: Texas Natural: Resource Conservation Commission 

Purpose of Contract: Access Agreement tor groundwater remedial action in right-ot-way 

Contract Manager: Matthew S. Squyres 

ACTION 

Initial/Date 

!)jJJf' 1 1/n, 	 Director - Attached are two copies of General Contracts executed by other 

party or at least three copies of Construction Contract.
A I 1/11 	 Director - City Council approval obtained on January 9.2001 

if City Council Approval is required. Resolution # 2001 R-01 


$ 1 nfa Director of Finance - Funds are appropriated, and City Council approval is 
not required. 

~I n/a 	 Director - Attached is a copy of any insurance certificate required to be 

submitted at the time of execution, receipt for any required fees and other 

documentation required to show required compliance prior to City approval. 


__I nfa 	 Director - Attached is the Contract Action Form. 

Legal - Contract is in legal form and ready for execution by City Manager/ J{k4-/~ Department Director. 

Procedure 

(1) 	 Director determines need of the city , availability of funds, scheduling requirements, description of services , 
consideration and other terms and conditions. 

(2) 	 Director submits information to City Attorney for preparation or review of contract. 

(3) 	 Director obtains City Council approval, if required. 

(4) 	 If City Council approval is not required, Director of Finance determines that funds have been appropriated. 

(5) 	 Director provides required insurance certificate, if any, and a xerox copy of any required payment or other 
documentation to show required compliance. 

(6) 	 Director submits required copies of two contracts (or at least three for Construction Contracts) executed by 
other party to City Attorney with Contract Execution Form, Contract Action Form and copy of any requ ired 
Insurance certificate and proof of payment. City Attorney will approve as to form and submit to City 
ManagerlDepartment Director for execution by City. 

(7) City Manager will execute and return to City Attorney. City Attorney will obtain attestation from City Secretary 
and file one original with Contract Manager and the Contract Action Form and return all other documents to 
Director. 

(8) 	 The Contract Managers will keep a tickler file to insure that all requirements of the Contract assigned to the 
Contract Managers are performed and that the Contract is renewed if necessary prior to termination. 

(9) 	 This policy only applies to contracts as defined. 

ME:WPDOCS\adm-27\ 10-09-98 
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CITY OF ODESSA 

INTER-OFFICE MEMORANDUM 


TO: 	 Bill Hext Jeanne Jasper Don Clark 
Jerry S. McGuire Matt Irvin Jud Weatherly 
Mary Kaye Moore Debbie McReynolds Carolyn Fears 
Richard Morton Ricky Subia Barry Wooten 
Becki Murphy James Jenkins Doug Hildebrand 
Kirk McCarley John Blanco Larry Long 
Norma McClure Lou Orras Lori Bevers 
Matt Squyres Christopher Pipes Warren Waterman 
Van Hagan Ralp McCain Les Moore 

:Joe Tucker 
 Silvia Townsend BobblHagan 

Mark Simpson 
 Jim O'Leary Naira Carrasco 
James Zeotne Stacy Trotter Olivia Rivas 

Marwan Khoury 
 Sherman Smith Gloria Gonzalez 
Mary Dominguez Steve Patton Robbie Hicks 

Don Carlton Darrell Wells 
 Records - PO 
Dale Childers Neil McDonald Neil McDonald 
Steve Pollock Donna Carrasco Wesley Burnett 
Charlie Smith Tom Cronick Liz Aguirre 
Felicia Nzere Betty Robinson Sharon Wilson 

FROM: Joel V. Roberts, City Attorney 

DATE: January 11, 2001 

RE: TNRCC Access Agreement 
., . '-, . -,-::. 

-" -.' - IThe fallowing assistance i requested 

() 	 Please sjgn attached documents and return to Legal. 

( ) 	 The attachments are for your Information only. 

() 	 The attachments are for yoar approval r comments and suggestions. Please advise. 

Furnish information or documents: ______~_ _ ________ 

What is status on the following project ___________ ____ 

Please arrange for payment. 

(X) 	 Attachments: 

(X) 	 Other Comments: 

Please initiate the execution form for this contract. 

PuDlic Works 0 pt. 



Matt Squyres To: Nelda Bond/PW/odessa_notes@odessa_notes_dom 
cc:

01/11/2001 08 :06AM Subject: Re: Precision Machine TNRCC acCess agreement 

fyi 
- -- Forwarded by Matt Squyres/PW/odessa_notes on 01/10/2001 08:11 PM ----

Van Hagan To: Matt Squyres/PW/odessa_notes@odessa_notes_dom 

01 /10/2001 04:20 PM cc: 
Subject: Re: Precision Machine TNRCC access agreement[J 

Yes, I agree. We do have a job file (#010131-50) and could place a copy in our job file. But once the job 
file is arch ived it is not always easy, or timely, to get a ho'id of. 
Matt Squyres 

Matt Squyres To: Van Hagan/EN/odessa_notes@ode.ssa_notes_dom 
cc: Nelda Bond/PW/odessa_notes@odessa_notes_dom 01/10/2001 03:52 PM 

Subject: Precision Machine TNRCC access agreement 

Do you concur that this should be filed with street use licenses like conduits, or does engineering have a 
file on this project? 

mailto:Hagan/EN/odessa_notes@ode.ssa_notes_dom
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CITY COUNCIL AGENDA 

CITY OF ODESSA 


j/ # CAPTION 

Meeting Date: 

Contact: 

Department: 

Dept. Head SiQnature: 1 ~4A' 

January 9, 2001 ./ Consent: 

Van Hagan ~ Ordinance: 

Public Works Bid Award: 
#./.. ,..... //. Other: 

X Regular: 

Resolution: 

Hearing: 

Presentation: 

Consider access agreement for Texas Natural Resource Conservation Commission (TNRCC) to provide 
groundwater remedial action for the Precision Machine & Supply, Incorporated State Superfund Site. 

-RESOLUTION
,
SUMMARY OF ITEM 

The attached resolution and Access Agreement would allow TNRCC to install certain pipelines, wells, and 
associated equipment in the neighborhood of the Precision Machine & Supply State Superfund site to 
provide groundwater remedial action. It is anticipated that these facilities w ill be installed under city streets 
and alleys, and it is estimated that they will be in place anywhere from five to eight years. In order to aHow 
TNRCC to perform this work, it is recommended to approve the attached agreement. 

FISCAL IMPACT 

Fiscal Yr. 2000-2001 Available Funds Budget EsUActual Cost Difference 

Fund: Total Project/Account $0 

Cost: Less Other Planned $0 

Revenue: This AQenda Item $0 $0 $0 

Fiscal Note Attached ACTION NEEDED TO AMEND THE BUDGET 

Yes I INo IX Appropriation Amt: Transfer Amount 

Appropriation By: Reserves IAdditional Revenues Grant I 
Comments· 

There are no fees associated with this access agreement. 

List of SupportinQ Documents: Other Departments Boards Commissions or Aqencies: 

Resolution 
Access Agreement 

TNRCC 

Reviewed by: Purcnasing piA Finance I J- ?-' -tO W City Mgr. 

Budget ~#7Iov 1.....1::7 12.h.?J~Legal 9VI/.. ACMIDCM 
r' 



INRCCl~NVl~OMENTRL Fax:512-239-0606 Dec 29 2000 16:18 P.Ol 

FAX TRANS1\1ITTAL 

DATE: December 29, 2000 	 NUMBER OF PAGES 
(including cover sheet): GJ~;:' . . . 

TO: Name 	 Joel Roberts 
PtotKling Texa!l 

bv RlldllCing and 
 Organization City of 	Odessa 

Prtventln.g P9lMlon 

Facsimile Number (915) 335-3257 

FROM: 	 The T exa,s Natural Resource Conservation Commission 

Name Caroline M. Sweeney 

Division Environmental Law Division 

Telephone Number (512) 239 - 0665 

Facsimile Number (512) 239 - 0606 

NOTES: 

This faGsimile menage and accompanying doouments contain information from the Texas Natural 
Resource Conservation Commission Environmantal Law Division which may be CONFIDENTIAL AND/OR 
PlUVIl...EOeD. The inlgrmation i~ intended to be for tho use of tho individual 01' entity named on this 
transmittaJ sheet. If you are not the intended recipient. be aware that any disclosure. copying. 
distribution or u.s. of the contents of this information is prohibited. 

If you have received this facsimile in error, please notify us by telephone immediately and retum the 
0"'9in... rn..~!':age to u,," at TeX8a Natunll Re$ource Conservation Commission. Environmental Law 
Orvision. P.O. Box 13087, Austin, Texas 78711-3087 by First Class Mail via the United States Ponal 
SaMe.a. Thank you. 

PLEASE CALL AS SOON AS POSSIBLE IF A l l PAGES ARE NOT RECEIVED OR IF THERE ARE ANY 
OTHER PROBLEMS WI H TH E TRANSMITTAL OF THIS FAX. 



Robert]. Huston. Chairman 
R. B. "lblph" Marquu. Cnmnlissioner 

John M, Baker, Commissioner 
JeCfl'!y A Saltas. idecutilleDirector 

TEXASNATURAL RESOURCE CONSERVATION COMMISSION 
Protedirtg Text1$ hV Reducing (JJ'Id PrevtmIfng Pollution 

December 29, 2000 

Via Facsimile: 915.335.32;51 
Mr. Jool V. Roberts 
City Attorney ,' 
City of Odessa: "': 
P_O. Box 4398 
Od~sa, Texas 79760 

Re: 	 Precision Machine State Superfund Site 

Access 


Dear Mr_Ro~: 

Thank you for your letter this morning. I'd like to respond to some of the issues the letter raised. Seecion 
361.752(c) of the Health and Safety Code applies to reasonable access provisions between a third party 
(who is usually the person responsible for the contamination) and the lancJowner rather Iban tile TNRCC 
(who is not responsible for the contamination) and me landowner. Section 361.752(d) makes it clear that 
the seclion does not limit TNRCC's statutory access authority . For these reasons, I do not think Section 
361.752(c) is relevant to our negotiations. 

As for Seclion 26.014 of the Water Code. it does allow TNRCC to "remediate a condition related [0 the 
quality of water in the state. " The groundwater beneath the area that the TNRCC needs to access is 
cQntaminated. To remediate lhis condWon, the TNRCC needs to run pipes tbrough the ground In this area 
so that the conraminated water can be pulled from the ground and piped to the water treatment plant. The 
pipeUnes would not be permanent and would be removed when the remediation is complete. As the 
TNRCC's remedial actions are taken out of necessity, for health and safety reasons, and to abate a 
significant nuisance, they are not constitutional talcings. Please find enclosed an article describing .a case 
in which an appelJate coun denied that there was a constitutional taking in a similar situation. My 
understanding of the facts is that contaminated groundwater was thought to have migrated under the 
lmdowner'3 property from Cl neighboring Superfund site. EPA iruotalled approximately 20 wells on the 
propeny to determine if the groundwater was contaminated and, if so, the nature and extent of the plume. 

We would like to proceed on thi~ issue in eithor one of two ways: 1) TNRCC's original access asre~ment 
with the City of Odessa's safety requirements incorporated into i(; or 2) an oral agreement that TNRCC 
can move forward without opposition from the Ci(y of Odessa 

'I'hank you in advance for your time and consideration on rhis matter. 

Sincerely, 

Caroline M. Sweeney 

Writer's Direct Line - (5lZ) 239-0665 Facsimile· (512) 239-0606 Mall Code 173 
P.O. Box 13087 • Austin, Tew 78711-3087 • 5121239.1000 • Internet addn:ss; www.tnm:.state.tx.us 

rrin",~ OIl rt<:)'Cl<d ,.r ""Oll $<»'110""... in_ 
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ology for the assessment and that ATSDR, at the Air Fo~e's urging) asked for an external peer review. This external 
review is contrary to the normal AT ',process, the :roup, say. 

These: th.ree issues are just pm c. .. broader pattern of di~crimination, the groups Sc _ ' The citizens ask the federal 
a:encies to consider the three issues in light of six oCher example, of alleged discrimination. Tne other examples. lCCord~ 
big to the groups, include EPA and 'TNRCC's failure to list Kelly AFB on the Superfund National Priorities List. DOD 
and TNRCC's tailure to release information to the public, DOD and regulators· decisIon La only clean up on-site soU and 
pundwater contamination and ~CC's failure to use its enforeetnent authority. 

ILitigation I 
APPELLATE COURT DENtES CALIFORNIA SUPERFUND TAKINGS CLAIM 

A federal appeals COtlrt earlier this month denied the request ofa group of California land owners for compensation 
under the Constitution's takings clause, arguing that the remedy selected by EPA in fact improved the value oftheir 
property ratite!' than dmactina from it. . 

In Henry H«ndier, fII al v. u. s. ,the U.S. Court or Appeals for the Federal Circuit found that a lower court did not err 
in findin& the property owners received a special benefit that offset the value of easements taken. The plaintiffs argued 
that by puttin: a series ofmonitoring wells on their property. EPA bad detracted from tileit' property's vaJue, CQD$tituting 
an iUega] takin;. . . 

But the court reasoned that the property owners gained a benefit from EPA's invesrigation since they would have had 
to conduct an investigation of contamination before they could commercially develop the land. . 

The three-judge panel stated in their May I I opinion tbat "However harsh .• . the federal offset rule·may seem, 
which allows the government to escape any payment for private p perry actually taken for public: use, we accept it as the 
governing rule ..• ifthe rule is to be c:hange~ and to make it more consistent with the rule fonowMin the states, it is for . 
Congress to make that change," 

The court also defmed to the trial court' ~lfinding that EPA's action did nOt adversely affect the ability of' the 
property owners to redevelop the property. "While we might have reached confnlIy fmdings bad we sat as the uier of 

. fact;.•• the cowt stated, "t hat does not entitle us to reverse the trial court'.5 findinp.'· . 
Finally. the court upheld the lower court's determination that EPA's regularory action did not baye a sufficient 

.economic impact to -constitute 2 regulatory takin~ because the laitd owners failed to prove that their use was sufficim tly 
interfered with. . 

The we date" back to 1989 when a group ofpropeny owners including Hendler filed a claim against EPA·seeking 
compensation for the agency's actions beginning in 1983. The group argued that while they had done nothing to contno.. 
ute to the contamimuioD, they had suffered harm from EPA's actions which they say left their properties unmarketable 
and unsuitable for redevelopment. 

While the appellate court in 199 1found that a phySical taking bad occumd, the lower coun-on remand awvdcd DO 

compensation. IeMoning that Hendler had received special benefits from EPA's actions. Hendler then filed the cmrent 
appea~ challenging the finding of special benefits and the trial court's denial of Hendler's regulatory iaking claim. .The 
group was seekin.; $3.3 million for the pbysical taking and $17 to $18 million for a regulatory taking (SuperfiDrd Report, 
Dec. 9, piS). . . . . :. . ' ~.~\ '.. . 

An attorney for th~ property own~, while unhappy with the decision, says that the court maae the deCiSi~ri'af~i; ;. ? , . .' .... 
narrow as possible. The ~UTl;;C adeb that tbqc mil)' be iI ~ibility oi~tionin6 the S\lprcma COWi 10 hew the~. ' ;. : . ' ;;;. 

. ' . ..... . I' (;" ... . .. . ; >::,iiJe· 
SUPERFUND REPORT - May 26. 1999 .. . >·; · ~·:~t.it:~ ·~·. ··:: : }?,'jlfj' 
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atural Resource Conservation Commission 
Clliendlir I Publicaliolll I I"orm~ I About TNR(' C I Help 

Texas 
I 

~__Alphabetical: A 
-z 
(With 
Interactive 
Maps) 
City: A-Z 
(With 
Interactive 
Maps) 
County : -Z 
(With -
Interactive 
Maps) 

R ' 
_ I!ll~ 
(Registry: OS/26/00) 

Subscribe to: 
~el:Jund 
U date 
P riority E
mail 

ee Aiso: 
General 
!!:lformation 

Precision Machine and 
Supply 
EPA No: TXD008025058 
Location: (M~) Odessa, Ector County 
Category: Cleanup Underway 
Type of Facility: Chrome Plating and 

Machine Shop 
Proposed to October 16, 1987 
Registry: 
Site Background: 
The Precision Machine and upply site is located 
at SOO West Olive Street in Odessa, This sit was 
operated from 19S2 until December 1980 as a 
machine and chrome-plating shop, The 0,7S-acre 
site consists of a metal building, an alley, and a 
fenced yard. Operations at the site generated 
chromic acid rinsate, which was stored in a 1 SOO
gallon fiberglass underground tank, prior to 
disposal off site. Two concrete slabs, equipped 
with drains leading to the tank, were used as wash 
racks for rinsing chrome parts. 

Media 
Affected 

Latitllde/Longitllde Hazard 
Ranking 
Score 

Shallow 
groundwater, 
soil 

31°S0'29"N 
1 02°21'48"W 

23.73 

COlltamillants TNRCC 
Region 

Legislative 
District 

Chromium, 
lead 

7 - Odessa Texas 
Senate - 28 

Texas 
House - 81 
U.S. 
Congress 
19 
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Project Contact: 

Community 
Relations 
Coordinator: 
Funded by: 

Records 
Repository: 

Subash C. Pal, P.E. , 
512/239-4513 

Janie Montemayor, 51 2/239
3844 
Hazardous & Solid Waste 
Remediation Fee Account 
Ector County Library 
321 W. Fifth Street 
Odessa TX 79761 
915/332-0633 
TNRCC Records 
Alunagement Center 
North entry Bldg D, Room 
190 
Austin TX 78753 
512/239-2920 

Handicapped parking is 
available on the east side of 
Bldg D near IH-35 and 
convenient to wheelchair 
access ramps that are 
between Bldg D and Bldg E. 

Super/und Actions Takell to Date: 

• 	 October 16, 1987, a legal notice was 
published in the Texas Register, (12 TexReg 
3858-3859) describing the site, proposing 
the site to the state Superfund registry and 
announcing that a public meeting to receive 
citizen comments would be held at Odessa 
City Hall on October 29, 1987 in Odessa. 

• 	 January 22, 1988, the ite was listed on the 
Superfund registry (13 TexReg 427-428). 

• 	 September 25, 1990. the Texas Water 
Commission published a legal notice in the 
Texas Register, (15 TexReg 5624-5625) 
soliciting services of a contultant to perform 
the remedial investigation/reasibility study 
(RI/FS) at the site. 

• 	 October 1991, TNRCC isued a work order 
to determine the nature and extent of 
contamination (remedial 
investigation/feasibility study). 

• 	 In October 1995, the RCC divided the 
site into two operable units, groundwater 
and soil, with separate remedies to be 
proposed for each unit. 

• 	 May 24, 1996, the final report was 
approved, marking completion of the 
remedial investigation/feasibility stud 
phase. 

• 	 May 31, 1996, a legal notice was published 
in the Texas Register, 21 TcxRcg~9 1 l} 
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announcing a public meeting would be held 
at Odessa City Council Chamber on July 16, 
1996, to present to the community the best 
choice among cleanup remedies for the soil 
unit, and to receive citizen comments to be 
considered in the final recommended 
remedy. 

• 	 July 16, J996, a public meeting was held at 
Odessa City Council hambers to present to 
the community the proposed choice among 
cleanup remedies for the soil unit, which 
was excavation, off-site transport and 
disposal. Groundwater recovery and 
treatment was proposed for the groun water 
unit. 

• 	 November 28, 1997. legal notices wer 
published in the Texas Register, (22 J ~xR~g 
1185Q-l L&.ill and the Odessa American, 
announcing a public meeting would be held 
at the Ector County Library on January 8, 
1998, to present to the community the 
amendments to the recommended cleanup 
remedy. 

• 	 January 8, 1998, a public meeting was held 
at the Ector County Library to present to the 
community the amendments to the 
recommended cleanup remedies for the soil 
and groundwater units. 

• 	 May 20, 1998, an administrative order was 
issued for remediation of the soil and the 
groundwater units. 

• 	 January 6, 1998, TNRCC issued a work 
order for design of the selected remedy. 

• 	 May 13, 1998, remedial design for the 
groundwater unit was underway. 

• 	 August 31, 1998, a contract was awarded for 
the soil remedial action. 

• 	 February 1999, the contractor reported the 
soil unit remedial action was substantially 
complete. 

• 	 November 1, 1999, an amendment to the 
agreed administrative order for the remedial 
design of the groundwater was accept d. 

• 	 March 20, 2000, four additional monitoring 
wells were installed to better define th 
groundwater unit. 

• 	 June 16, 2000, TNRCC reviewed and 
approved the groundwater investigation and 
modeling report. 

MORE ECTOR COUNTY SIT ' S 

R CK t . P 

Index I Agen cy ISearch I Home 
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CITY OF ODESSA 

INTER-OFFICE MEMORANDUM 


TO: 	 Bill Hext 
Jerry S. McGuire 
Mary Kaye Moore 
Richard Morton 
Becki Murphy 
Kirk McCarley 
Norma McClure 
Matt Squyres 
Van Hagan 
Joe Tucker 
Mark Simpson 
James Zentner 
Marwan Khoury 
Mary Dominguez 
Don Carlton 
Dale Childers 
Steve Pollock 
Charlie Smith 
Felicia Nzere 

Jeanne Jasper 
Matt Irvin 
Debbie McReynolds 
Ricky Subia 
James Jenkins 
John Blanco 
Lou Orras 
Christopher Pipes 
Ralph McCain 
Silvia Townsend 
Jim O'Leary 
Stacy Trotter 
Sherman Smith 
Steve Patton 
Darrell Wells 
Neil McDonald 
Donna Carrasco 
Tom Cronick 
Betty Robinson 

FROM: Joel V. Roberts, City Attorney 

DATE: December 21, 2000 

RE: Liability/Superfund Site 

The following assistance is requested: 

Please sign attached documents and return to Legal. 

The attachments are for your information only. 

Don Clark 
Jud Weatherly 
Carolyn Fears 
Barry Wooten 
Doug Hildebrand 
Larry Long 
Lori Bevers 
Warren Waterman 
Les Moore 
BobbiHagan 
Naira Carrasco 
Olivia Rivas 
Gloria Gonzalez 
Robbie Hicks 
Records - PD 
Neil McDonald 
Wesley Burnett 
Liz Aguirre 
Sharon Wilson 

--- ~ - - - - p 

The attachments are for your approval or comments and suggestions. Please advise. 

Furn ish information or documents: __~,--"-~-,-,-_....=o.~-,--,,....=....==~,,:-,,,-----,,,--_ 

What is status on the following project:_---,,~~--___:~~~""'--"~.,.::=.-=-

Please arrange for payment. 

(X) 	 Attachments: 

(X) 	 Other Comments: 

These are some sections that we need to know about regarding liability and Superfund sites. 
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SANITATION AND ENVIRONMENTAL QUALITY 	 § 361.752 
Title 5 	 . 

(6) requiring a response action or other lawful means of addressing the release or 
threatened release of solid waste in connection with the solid waste facility before, during, 
or on the expiration of the term of the extension of credit; 

(7) providing financial or other advice or counseling in an effort to mitigate, prevent, or 
cure default or diminution in the value of the solid waste facility; 

(8) restructuring, renegotiating, or othenvise agreeing to alter the terms and conditions 
of the extension of credit or security interest , exercising forbearance; 

(9) exercising other remedies that may be available under applicable law for the breach 
of a term or condition of the extension of credit or security agreement; or 
. (10) conducting a response action under the national contingency plan adopted under 42 

U.S.C. Section 9605, under a commission-approved cleanup plan, or under the direction of 
an on-scene coordinator appointed under the national contingency plan or a commission
approved cleanup plan, if the actions do not rise to the level of participating in management 
within the meaning of Subsections (a) and (b). 

Added by Acts 1997. 75th Leg., ch. 793, § 15. elf. Sept. 1, 1997. 

[Sections 361.704 to 361.750 reserved for expansion] 

SUBCHAPTER V. IMMUNITY FROM LIABILITY 

OF INNOCENT OWNER OR OPERATOR 


§ 	361.751. Definitions 
In this subchapter: 

(1 ) "Contaminant" has the meaning assigned by Section 361.601. 
(2) "Innocent owner or operator" means a person that: 

(A) is an owner or operator of property that has become contaminated as a result of a 
release or migration of contaminants from a source or sources not located on or at the 
property; and 

(B) did not cause or contribute to the source or sources of the contamination referred 
to in Paragraph (A). 

Added by Acts 1997. 75th Leg., ch. 793, § 15. eff. Sept. 1. 1997, 

§ 	361.752. Immunity From Liability; Access to Property 
(a) An innocent owner or operator of property is not liable under this code or the Water 

Code for investigation, monitoring, remediation, or cOlTective or other response action 
regarding the conditions attributable to a release or migration of a contaminant or otherwise 
liable regarding those conditions. 

(b) A person that acquires a portion of the tract on which the source of a release of 
contaminants is located from the person that caused the release is eligible for immunity under 
Subsection (a) only if, after appropriate inquiry consistent with good commercial or customary 
practice. the person did not know or have reason to know of the contamination at the time the 
person acquired the property. 

(c) To be eligible for immunity under Subsection (a). an owner or operator must grant 
reasonable access to the property for purposes of investigation or remediation to a person 
designated by the executive director. An agreement for reasonable access may provide: 

(1) that the designated person may not unreasonably interfere with the use of the 
property; 

(2) for payment of reasonable compensation for access to the property; or 
(3) that the owner or operator is indemnified from liability for an intentional or negligent 

nct of the designated person atising from the person's access to and use of the property . 
(d ) This : eet ion does not limit any l;ght of the commission under another provision of this 

' )11(, " ,. , .: ' '\':::(' 1' (' " ri!' ' 1) ilht :lin :: ( '( '('~S t() t il!' 1l1'() 1l ( '! 'T ': . 



§361.753 SANITATION AND ENVIRONMENTAL QUALITY 
Title 5 

§ 361.753. Certificat ion 
(a) A person may apply to the commission for a certificate confinning that the person is an 

innocent owner or operator. The application must include a complete site investigation report 
that demonstrates that: 

(1) the property has become contaminated as a result of a release or migration of 
contaminants from a source or sources not located on or at the property; 

(2) the owner or operator has not caused or contributed to the source or sources of the 
contamination referred to in Subdivision (1); and 

(3) the owner or operator is eligible for immunity under Section 361.762(b) . 
. (b) The commission may charge an application fee in an amount not to exceed the cost of 

reviewing the application. The commission shall deposit a fee collected under this subsection 
to the credit of the hazardous and solid waste remediation fee fund. 

(c) Not later than the 46th day after the date the commission receives the application, the 
commission shall notify the applicant whether the application is complete. 

Cd) Not later than the 90th day after the date the commission receives the application, the 
commission shall: 

(I) issue or deny the certificate; or 
(2) notify the applicant of any additional information needed to review the application. 

(e) Not later than the 45th day after the date the commission receives the additional 
information requested under Subsection (d)(2), the commission shall issue or deny the 
certificate. 

(1') The certificate evidences the immunity from liability of the applicant as provided by 
Section 361.752. 

(g) The commission may condition the issuance of the certificate on the placement of 
restrictions on the use of the property that are reasonably necessary to protect the public 
health, including: 

(1) institutional controls such as deed restrictions or municipal zoning r estrictions; or 
(2) at the owner's or operator 's option, other control measures. 

Added by Acts 1997, 75th Leg., ch. 793, § 15, eff. Sept. 1. 1997. 

§ 361.754. Rights of Innocent Owner or Operator Regarding Contamination 
From Source Not Located on or at Property 

This subchapter does not limit the right of an innocent O\vner or operator to pursue any 
remedy available at law or in equity for conditions attributable to the release or migration of 
contaminants from a source or sources that are not located on or at the property. 
Added by Acts 1997. 75th Leg. , ch. 793. § 15, eff. Sept. 1, 1997. 

CHAPTER 362. SOLID WASTE RESOURCE RECOVERY FINANCING ACT 

SUBCHAPTER B. OPERATIO~ OF SYSTEM 

Section 
362.013. Contract Terms and Procedures. 

Library References 

County Solid Waste Control Act. see Brooks. 36 

Texas Practice § 32.5. 


SUBCHAPTER B. OPERATION OF Y TEM 
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'SECTION 361.224 

Notes of Decisions 

1. Pleading 
State v. Hart (App. 9 Dist. 1988) 753 S.W.2d 213, 


[main volume] \ ....rit denied. 


SUBCHAPTER H. ENFORCEMENT; ADMINISTRATIVE 

PENALTIES [REPEALED] 


§§ 361.251, 361.252. Repealed by Acts 1997, 75th Leg., ch. 1072, § 60(b)(2), eff. 
Sept. 1, 1997 

Historical and tatutory Notes 

Prior to repeal, 9 361.251 was amended by Acts ch. 76, § 5.95(49), (53), and Acts 1995 74th Leg., 
1993, 73rd Leg.. ch. 551, § 2, Acts 1995, 74th Leg., ch. 884, § 2. 
ch. 76, *§ ii.95(49), (53), 11.66, and Acts 1995, 74th 

Section 2 of Acts 1997, 75th Leg., ch. 1072, which Leg., ch. 884, § 2. 
repealed the section, enacted V.T.C.A. WaterPrior t o repeal. § 361.252 was amended by Acts 

1993, 73rd Leg., r h. 55l, 3. Acts 1995. 74th Leg., Code. Chapter 7. 

Annotations Under Repealed Sections 

SECTION 361.252 

Notes of Decisions 

Validity 1 	 Business \'. Texas Ail' Control Bei. (Su p" 1!)9:1) S52 
S.W.2d "140, l'ehC!ar ing overruled. 

Statutes authorizing Air Control Dooml anc! Wa
1. Validity 	 ter Cummission to assess lines prior to ju licial 

Sta tu tes autho!izing Ail' _untrol [loanj and Wa  rC\'ie\\, did not \·jolate state con~titutional I 'i~ht to 
ter Commission to <l. sess tines prior to judichll jury trial: administrati\'Q pl'oceeciinl{s to enforce 
review, and to reQuire supersedeas bond in amount state em'ironmental laws were not analogous to 
of fi nes assessed as pl'erequisite to j udicial re\'iew, an ' actiun tr ied to j Ul • in I8/G. \\'hen State Cunsti
violaterl open COUl1.S guarantce of Texas Consti tu tution was adopted. T xas Ass'n of Bu.-inc}';!' ,', 
tion; prepayment requirement was unreasonable Texas Ail' Control 13el. (Sup. l!)!):n 852 S,\ "~c\ ·140, 
fmancial banier to access to (,Olll1.. Texas Ass'n of rehearing o\'enuled. 

SUBCHAPTE R r. ENFORCEMENT; AD MINISTRATIVE ORDERS CONCERNING 
IMMINENT AND SUBSTANTIAL ENDANGE RMENT 

§ 361.271. P ersons Responsible for Solid Waste 

(a) Unless othel'\\ise defined in applicable statutes and l'ules, a person is !'esponsiblc for 
solid waste if the person: 

(1 ) is any owner or operator of a solid waste facilit y; 

(2) owned or operated a solid waste facility at the time of processing, -torag , or disposal 
of an~' solid waste; 

(3) by contract, agreement. or otherwise. arranged to proce s, store or di pose of. or 
RITnnged \\ith a transporter for transport to process, store, l' dispose of. solid waste ",ned 
or possessed by the person, by any other person or entity at: 

(A) the solid waste facility owned or operated by another p l'son or entity that 
'ontain;; the solid \\':l~tc; 01' 

1m the .-ill' TO \\"hil'll the :-,olid \\";lste \\ 'a~ tl'an:-p(I\'t('d that ('ontain:' t he "~(lJi d '\":1:-'((' : "I' 



or(b) A political subdivision or an 

person responsible for solid waste released or threatened to be released from a facility or at a 

site if: 


(1) the political subdivision acquired ownership or control of the facility or site through 

bankruptcy, tax delinquency, abandonment, or other circumstances in which the subdivision 

involuntarily acquired title to the facility or site by virtue of the subdivision's function as 

sovereign; and 


(2) the political subdivision, officer, or employee did not cause or contribute to the 

release or threatened release of solid waste at the facility or site. 
 I(c) A political subdivision that is in a county with a population of 2.4 million or more or is in i 

a county adjacent to a county with a population of 2.4 million or more and that builds or I
installs a drainage project on a site of a solid waste facility is not a person responsible for 

. solid waste released or threatened to be released from the facility or at a site of the facility if: 
(1) the political subdivision acquired ownership or control of the facility or site through Ibankruptcy, tax delinquency, abandonment, or other circumstances in which the subdivision 


involuntarily acquired title to the facility or site by virtue of the subdivision's function as 

sovereign; and 


(2) the plans for the drainage project have been submitted to and reviewed by the 

commission. 

(d) A political subdivision that builds or installs a drainage project under Subsection (c) is 


not subject to civil or criminal liability arising from the building or installation of the drainage 

project. This subsection does not apply to an injury or property damage claim that results 

from an act or omission of the political subdivision constituting gross n gligence, recklessness, 

or intentional misconduct. 


(e) A fiduciary's responsibi lity for solid waste is subject to Subchapter T. 
(1) A lender's responsibility for solid waste is subject to Subchapter U. 


Amended by Acts 1993, 73rd Leg., ch. 1'"9, § 1. err. May 16, 1993; Acts 1995, 74th Leg .• ch. 76. $ 11.67, 

err. Sept, 1, 1995; Acts 1997, 75th Leg., ch. 793, § 11, eff. Sept. 1. 1997; Acts 1997, 75th Leg., ch. 1072. 

§ 34, eff, Sept. 1, 1997. 


§ 361.272. Administrative Orders Concerning Imminent and Substantial En

dangerment 


(n) The commission may issue an admjnistrative order to a person responsible for solid 

waste if it appears that there is an actual or threatened rele~e f solid waste that pre~ents an 

imminent and substantial endangerment to the public health und safety or the environment: 


(1 ) from a solid waste facility at which solid waste is stored. processed. or djspo. ed of; or 
(2) at any site at which one or more of those activities concerning solid wa te have been 


conducted in the past, regardless of whether the activity Wa.!' lawful at the time. 

(b) An administrative order may be issued under this section to: 

(1 ) l'estrain the perRon from allowing or continuing the release or threaten d l'elea~e; 

and 


(2) require the persoll to tClke any action necessary to provide and implement a cost 

effective and environmentally sound remedial action plan designed to eliminate the release 

or threatened release. 

(c) An administrative oreier issued under this section shall : 

(1 ) be deli\'ered to the persons identified by the order by certified mail, return l'eccipt 

l'equested; 


(2) be delh'ered by hand delh'ery to the person identified by the order; or 
(:3 ) 1)11 failure of deli\'( 1')' of the orner by certified mail QJ' hand clcli\' r;;, he l'iC l""P<! on the 


IK1''' ()Il~ 11\' puhlk:ttioll: 
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SANITATIO. \ND ENVIRONMENTAL QUALITY § 361.345 
Title 5 

party's expenditures related to "the cleanup at issue if the commission or the executive 
director approves the cleanup. If the expenditures were made before th.e property waS 
proposed to be listed on the state registry ~d the commission or the executive director 
approves the cleanup, the court shall also reduce in an equitable and just manner the party's 
proportionate share ot the costs. 

(c) The apportionment oC costs only adjusts the rights oC parties identified. by Section 
361.271 and does not affect a person's liability to the state. 

Amended by Acts 1997, 75th Leg., cit. 793, § 13, etI Sept. I, 1997. 


§ 361.344. Cost Recovery by Liable Party or Third party 
(a) A person .who conducts a removal or remedial action that is approved by the conunis

sion and is necessary to address a release or threatened release may bring suit in a district 
court to recover the reasonable and necessary costs of that action and other costs as the 
court, in its discretion, considers reasonable. This right is in addition to the right to tile an 
action for contribution, indemnity, or both in an appeal proceeding or in an action brought by 
the attorney general. . 

(b) Venue Cor the suit is: 

(1) in the county in which the release or threatened release is or was located; or 

(2) in any other county in which venue is proper under Chapter 15, Civil Practice and 
Remedies Code. 
(c) To recover costs under this section in a proceeding that is not an appeal proceeding or 

an action brought by the attorney general under this subchapter, the person seeking cost 
recovery must haYe made reasonable attempts to notify the person against whom cost 
recovery is sought 

(1) of the existence of the release or threatened release; and 

(2) that the person seeking cost recovery intended to take steps to eliminate the release 
or threatened release. 
(d) The court shall detennine the amount of cost recovery according to the criteria 

prescribed by Section 361.343. 
(e) A fact determination or ruling by a district court in an appeal of an administrative order 

under Section 361.322 is not res judicata or collateral estoppel as to an issue brought in a 
proceeding under this section concerning a party not joined in the appeal. 
Amended by Acts 1997, 75th Leg., ch. 165. § 20.02, eft. Sept. 1. 1997; Acts 1997. 75th Leg., ch. 793. § 14, 
efC. Sept. 1. 1997. 

Historical and Statutory Notes 

1997 Legislation "If any provision of this Act conflicts with a 
Section 1.02(b) of Acts 1997, 75th Leg. ch. 165 statute enacted by the loth Legislature, Regular 

provides: Session. 1997. the statute controls." 

§ 361.345. Creation of Rights 

Subchapter I 1 and Section 361.344 and the enforcement by the commission of that 
subchapter and section do not: 

(1) create rights or causes of action on behalf of a person other than those expressly 
stated by this chapter; or 

(2) change common law or a rule of decision except as limited by this chapter to actions 
by the commission to eliminate an actual release or threatened release of solid waste that is 
an imminent and substantial endangennent to the public health and safety or the 
emi ronment. 

Amenderl hy Acts 1995. 74th Leg .. ch. 76. * 11.73. eff. Sept. 1. 1995. 



rz 
ODESSA Memorandum 

Public Works 
To: 

From: 

Date: 

Subject: rfund Site Comments 


I received your memo regarding TNRCC's interpretation of their rights. I would offer the 
following comments for your consideration. 

1 . 	 Not only the law, but the agreement they submitted appears to address specific 
properties, possibly not public properties. This makes the Exhibit A, referred to in 
the first paragraph, extremely critical. This is more than a street address and in 
crossing of public right-of-ways that are traveled routinely by the public with 
reasonable expectations as to their condition, we may need more control than is 
outlined in the access agreement. 

2. 	 In addition to groundwater monitoring wells, their approval should include 
remediation wells, piping, and associated equipment. I know we talked about this, 
but they did not include it in their agreement. 

3. 	 Under "Safety", there needs to be more discussion of the maintenance of the lines 
and possibly the liability associated with breaks in the waterlines, or if the 
equipment becomes into poor condition. It is our understanding, these equipment 
and lines could remain in the right-of-way for several years. There is numerous talk 
about our properties, and although TNRCC did include a 42 inch depth and 
markers to be placed where the pipelines cross grantors' lines, markers also need to 
be placed at crossing of all right-of-ways, streets, alleys, and/or easements. 

4. 	 The agreement needs to provide for removal of these fac ilities, as well as assurance 
that they will not block the right-of-way, streets, and alleys in any way. There is 
discussion that the grantor will continue to enjoy the use of the surface, but by the 
very nature of installation of these lines and wells, we will be somewhat inhibited in 
the use of our right-of-ways. There could also be conflicts with franchise utilities 
working in the city, and of course, I am thinking of the additional facilities being 
installed by telecommunication companies, who will also want access to these same 
alleys and streets. Many of the alleys are already full of uti lity lines, so the location 
will be important. 

Should you have any questions or need additional information, please feel free to contact 
me. Thank you for your assistance with these discussions with TNRCC on this project. 

cc: 	 Van Hagan, City Engineer 



CITY OF ODESSA 

INTER-OFFICE MEMORANDUM 


TO: 	 Bill Hext 
Jerry S. McGuire 
Mary Kaye Moore 
Richard Morton 
Becki Murphy 
Kirk McCarley 
Norma McClure 
Matt Squyres 
Van Hagan 
Joe Tucker 
Mark Simpson 
James Zentner 
Marwan Khoury 
Mary Dominguez 
Don Carlton 
Dale Childers 
Steve Pollock 
Charlie Smith 
Felicia Nzere 

lL 
lL 
lL 

Jeanne Jasper 
Matt Irvin 
Debbie McReynolds 
Ricky Subia 
James Jenkins 
John Blanco 
Lou Orras 
Christopher Pipes 
Ralph McCain 
Silvia Townsend 
Jim O'Leary 
Stacy Trotter 
Sherman Smith 
Steve Patton 
Darrell Wells 
Neil McDonald 
Donna Carrasco 
Tom Cronick 
Betty Robinson 

FROM: Joel V. Roberts, City Attorney 

DATE: December 20, 2000 

RE : TNRCC/Superfund Site 

The following assistance is requested: 

( ) Please sign attached documents and return to Legal. 

( The attachments are for your information only. 

Don Clark 
Jud Weatherly 
Carolyn Fears 
Barry Wooten 
Doug Hildebrand 
Larry Long 
Lori Bevers 
Warren Waterman 
Les Moore 
BobbiHagan 
Naira Carrasco 
Olivia Rivas 
Gloria Gonzalez 
Robbie Hicks 
Records - PO 
Neil McDonald 
Wesley Burnett 
liz Aguirre 
Sharon Wilson 

lL 

The attachments are for your approval or commen s and suggestions. Please advise. 

Furnish information or documents: ___--=-"~.:.....,..;.~~,....,......-_,o_--=..;;;;;---

What is status on the following project:._---'-~~~'"='""=::;=___"_----'............----"-.-;.....!-'-"-"'~ 

Please arrange for payment. 

(X) Attachments: 

( ) Other Comments: 

I do not agree with her interpretation of the law. Monte Acres, TMLAttorney, also does not agree. 
I have contacted Jeff Moore at the Attorney General's Office who will get back in touch. 

- JVR 



INl<l ULl ll(jHl ION Fax:512-239-~4~4 Dec 20 2000 9:35 P. Ol 

FA X TR AN S 1\1ITTA L 
0:..:

DATE: Deoember 20, 2000 	 NUMBER OF PAGES 
(inoluding oover sheet): ~ 

TNRCC TO : Name 	 Mr. Joel V. Roberts 
Prot~lng Texas 
by R\:duci"G and 	 Organization City of Odessa -- Legal Dept.

Preventing Po!luuon 

Facsimile Number 91 5. 3 35 .3257 

FROM: The Texas Natural Resource Conservation Commission 

Name 	 Caroline M. Sw eeney 

Division 	 Environmental Law Division 

Telephone Number (51 2) 239 - 0665 

Facsimile Number !5 12} 2 3 9 - 0606 

NOTES: 

Dear M r. Roberts , 

Thank you for t he draft document. Our concern is that it 
goes beyond what the TNRCC Is statutorily required to do in 
such instances. I have enclosed the statutory authoritY for 
your reference. Please also find our standard access 
agreement that I have enclosed as an altern ative document 
for your consideration. I have added jn some of your 
language pertaining to safoty issues. Please let me know 
yo ur thoughts on it. T hank you . - Caroline Sweeney . 

This f~caimile 'message and accompanying documents contain information from the Texas Natural 
Resource Conservation Commission Environmental Law Division which may be CONFIDENTIAL ANDIOR 
PRlVlLEGEO. The infQfmation is intended to be for thQ un of the individual or en tity named on this 
transmittal sl"aeet. If you are not the intended reoipient, be aware that any disclosure, copying, 
distribution or use of the contents of this information is prohibited. 

If you have received this facsimile in error, please notify uS by telephone immediately and return the 
""';oi,... 1 mOl:s:aue to us a t Texas Natural Resource Co nservation Commission . Environmental Law 
Division, P.O. Box' jOB7, Austin, Texas 78711·3087 by First Class Mail via the United States Postal 
Services. Thank: you. 

PLEASE CALL AS SOON AS POSSIBLE IF ALL PAGES ARE NOT RECEIVED OR IF THERE ARE ANY 
OTHER PROBLEMS WITH THE TRANSMITTAL OF T i llS FAX. 

d 
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~othe~ I!:(prass!y provided, an appropriation to or boom. u 
priale the acmunt or fund proVIded by thl4 Act .... ~ ~<)plaee. 


::;' /nIId • for ~ lIOUr<:e$ ~t l'I1\"IJI\ue formerly eredited to t.hs 

~ .;r 1!OM01id1l~ ful16. . . 


f 26.0136. W~er Quality Mana2'e~ent 

(3) The co~miaaion ia the ag~ncy with primary 

~nsibility tor implementation of \\.'Ster quality 

IXIAI'JI81IlDcJ.\t function(:. includine enforcement actions, 

'Jithin the state. Water quality management tune

nOI\5 shall ba oriented on a watershed basis in consid

eration of the prioritiefi identified by river authorities 

and bum steering committees. The commi5sion by 

rule ~ cQOrdillata the water quality responsibilities 

or river authorities within eaah watershed and shall, 

~el1: appropriato• delegata water, Quality functions to 

Joc:al go'lernments under Section 26.175 of this code. 

'llIe State Soil and Water Conservation Board shall 

eoordinate and. administer all programs for abating 

agricultural 01' sil\"ieultural nonpolnt source polh~Uon, 


as provided by Section 201.026, Agriculture Code. 


(b) Nothing in this section i1I intended to enlarge, 
cllininish, or $upe~ede the water qu.ility PQwers, m. 
eluding enforcement authorfty, authorized by law (or . 
river authorities, the State Soil and Water Consel'Va~ · 
tion Boa:rd, ~nd l~ government.s. Nothing in this 
&@Coon is intended to enlarge, dimin~h, or supen;\ldc 
the responSibilities or the Texas Agricultural .llitcn. 
sion Service and the Texas Agricultural Experiment 
Station to conduct eduea iOn a) programs anti re!Search 
~ing nonpoint source pollution and related ater 
moaree and water quality matters. 

(c) The eorrunip~ion shll ll establish rules to make 
the optimum use of state and federal funding and 
gtant programs related to water quality programs of 
thcco~ion. 

(d) In this section, "river authority" has the mean
Ing ~gned by Section 26.0135<0 of this code. 
Added by Acta 1001. 72nd J...Qg ., rho 294. ~ Z. err. June 7, 
1991 Amended by A~ts 1993, T3rd Leg., eh. ~. § 2, eff. 
Sept. 1, 1993; Acf.oI 1m. 75th Leg., ch, 101. § 2. err. Sept. 1. 
lSS'l. 

'26.014. Power to Enter Property 

T~ 	Of secticm effective until deleucrticm 
0/ NPDS S p8'r1'lf,it authority 

The members of the ~ommission and employees and 
;gena of the commislllon are entitled to enter any 
1lUh1i~ or private property at any reasonable time for 
the purpose of inspecling and investigating conditions 
relating to the quality of v;-ater in the state. Mem

815 

hers, employees, or agents of the . commission and 

commi&slon contracCO:ra are entitled to enter puhlic Ql' 


private property at any reasonable time to investigate 

or monitor or, if the respon6l01e party is not respon· . 

siv@ or there is an immediate danger to public haalth 

or the environmen~ to remove or remediate a condi

tion related to the quality of water in. the state. 


. 	Members, employeea, commission contractors, or 
agents acting under th1a authority who enter ~ 
property shall observe the estab1iahment's tuleG and 
regulations concerning safety, internal security, and 
fire protection, and if the property haa management in 

:: 
.: ! 

( 

residence, shall notify management or the person fuel\. 
in rharge of his presence and shall exhibit proper 

: 	 :credentials. If any member, employee, ~rnnUssion 

contractor, or agent 18 re1'~ the rlght" to enter jn or 

on public or private property under this autbotity, the 

executh'e director may inVtlke the remediee authorized 

in Section 26.123 of this code. 

Amellded by Acts 1977, 65th Leg., p. 2207, ch. 870, f 1. ct!. 

Sept. I.' 1977; Acts 1985, 69th Leg., ob. 791)., l.OSS, elf. 

Sept. I, 1985; Aets 1995, 74th Let., ch. 883, § 1, eft. Au$'. 2B, 

100&. 	 . 

For text oJ !ection effective upon d.6l8ga
Cion of NPDES permit authority, su 

§ fe.ou. pool 


§ 26.014. Power to E nter P roperty ~«----
Text of section effect ivB 'Upon dekgo.tion


oJ NPD.ES permit a-uthwlttf 


The members oC the commission and employees and 
agents of the !'ornmi.<;gion are entitled to enter any 
public or pl;\'ate property 8t .my reasonable time for 
the purpose of inspecting and investigating conditions 
relating to the quality of water in the state Qr the 
compliance \\;th :my 1'U1C!, regulation. permit or other 
order of the commission. Members, employees, or 
agents of the commission and commission contl1lctors 
are entiUed to enter pub ·0 or private property at any 
reasonable time to investigate or monitor or, It the 
responsible party i$ not responsive or there is an 
immediate danger to public health or the environment. 
to remo..e or rernediato a eondition ",Iated to the 
quality of water in th~ state. Members, employees, 
commission conn'l\CtQrs, or agents acting under this 
authority who enter private propp.rty shall observe the 
estabJ.i.shment's rule!! and regulations conoernJ1lg safe
ty, internal security, and tire protection, and if the 
property has management in re6idence, s~ notify 
management or the pertlOn then in chArge of hUi 
presence and shall exhibit proper credenti.:ds. If any 

; 

: .1 
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§ 26.014 ENVm ONMENTAL LAWS 

ljember' employee, commission oontrnctor. or agent is 
:refused the right to enter in or 011 public or private 
Pl"Operty under this authority, the executive director 
may Invoke the remedies authoriZed in Section 26.123 
or this code, . 
Amendtld by Acta 1977, 60th Leg., p. 1640, ch. 544, § 1. 
RenUmbered from § 2L064 and I.mended by Acts urn, 65th 
Leg., p: 2207, ch. 870, § 1, err. S~pl. 1, l ffl. Amended by 
Acts 1985, 69th Leg., <!h. 795, t 1.067, err. Sept. I, 1985; Acta 
1990, 74th Leg.. ab. 883, § 2, elf. Aug. 28, 1905. 

FO'r t6xt of ,5ectton effeeti1Jr wntil dslega
non of NFDES permit authority, Bet 
§ f8.0u., ante 

Fop ~tmI da.ta of A.:~ 1977, 6Iit/J Lq~ dI. 644, 5ee note under 
, 2G.OO1. 

§ 26.015. Power to Examine Records 

Text of $~ction effecti1Je until delegation 
of NPDES permit autharitll 

The members of the eommission and employees and 
agents of the commission may examine during regular 
business haUl'S :my records or nJemoranda }Wrtaining 
to tha operation of any ewer system, di&posal sY$ tem, 
0.- treatment r.cD.ity or pel"taining to any r.lliicharge or-_. - .--. _.. 
waste. 
~ded by Acta 1977, 65th Leg., p. 2Z07, ~h. 870. ! 1, etr. 
Sept. I, 1977; Act. 199;; 69th Leg., ch, 795, § 1.0e8, err, 

ept 1,1985. 

For tt:l;t of 3f.ction effective tl.pun deLega· 
tion of Nf'DES permit ctltthority. B8e 
§ 86.013, P08t 

~ 26.015. Power to Examine Records 

Tm of section tfflU;ti~ ~pon delegation 
of NPDES permit a.uthority 

The membel'$ of the commission and employees and 
agenta of tile commi~~iop may examine and copy 
during l'egular busine.ss bour~ an records or memo
randa pertaining to the operation of any sewer sys
tem, dil5posal ystem. Ol'" treatmen.t facility or perUl.i n. 
Ing to any dischal'g of waste or pollutant:3 into any 
water in the fft:.tc, or any other record:s. required to be 
maintained, 
AmenOe<1 by ~ 1977. 60th Leg" p, 1640, eb. 644 , *1. 
Renumbered from § 21.065 3mi amended by Acts urn, 65th 
Leg., p. 2207, ch. 8':'0, • 1, err. Sept. 1, 1977, Amended by 
Acts 19S5, 69th Leg., eh. 795. § 1.069, ell. Sept, 1, 1980. 

Far text of section effective u'II.til delega· 
tion 0[ NPDES 'Permit IJ.ftthcmty, f ee 
§ f6.015, ante 

816 

F or effeetive da'" Q£ A~ 10'77, 6.~th Leg.. ch. 64~, au IloOU: IIndtr 
f 26.001. 

§ 26,0151. Public Information 

(a) T he commission shall provid.B for publishing or 
otherwise releasing on a regular baJlis as public infor

, mation: 

(1) the results of inspections and investigations 
, conducted under Section 26.014 of this code; and 

(2) any other information .ro\ltilH~ly pl'Gp:u-ed by 
the com1l'li:$sion relating to compliance with tbis 
chapter OJ' with a rule or order adopted uode .. tbhi 
chapter. 
(b) The commission shall establish Ii procedure by · 

which, in response to a written request, a person or 
organization will be sent a copy of an inspection, 
investigation, or compliance report for a specified 
facility or system or for facilities or systems in a 
specified ares or, on a l'eguJar ba.sis, Ii copy of the 
infol'rllation reJeaeed under Subsection (a) of this "f<.'. 
aon. 

(c) The commission shall charge a ~a.<;onable fee 
for each copy sent under Subsettion (b) of this section, 
The fee mlLSt be set t an amount th~t i~ estimated to 
recover the full eo;.;t of producing and copying and 
mailing a copy of the report and mu be paid in cash 
or by cashier's check. 

(d) A copy f a l"Qpot1: shaJI be sent tI'I the perSO n or 
o~niUltion req~cstinS' it not later thl.ln the 80th dllY 
lifter the d llto On which the E'ee b paid ' )1" Ull which the 
l'eport is made. which~vQr iI3 later. 

(e) This section does not apply t.o any infonnation 
excepted Undl!T Subchapter C, C haptel' 052, C~rn
ment Code.' 
Added by Act.s 1985, ClIItll Leg" ch. '719, ~ 1. efr. Sept. 1, 
1985. Amended by Acts 1957, 70th Leg., <!h.. ()i7, ~ 21, efI, 
June l lJ 1 ~j Acta 1 0, 14th Leg., h. 71l, ~ 595(01), eCf. 
Sept. 1, 1\)9.') . 

I v.T,e ,A., Co\ mm€nt Code ~:l,lO l et se<"1. 

~ 26.016. Repea led by .Acts 1997, 7.5th Leg" ch, 
1072, § ~(~)(2 ), eff. Sept. 1, 1997 

§ 26.017. Cooperation 
The commission !;hall: 

(1) encourage voluntary cooperation by the pe<r 
ple, citil?S, industries, lISoociabona agricuitunll in
terests! and representatives of other interests in 
presel"\.Jng the greatest po~sible utility of ....-ater in 
the state; 

~:"" 

'. ' 

.' 
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§ 361.195 ENVIRONMENTAL LAWS 


These payments include anY coots of inspection or 
sampling and laboratory analysis of wastes, soib, air, 
SDrl'ace water, and groundwater done on behalf of a 
6tate agency and the costs of h:tv~tigation6 to identify 
and locate potentially responsible partie$. 

(b) The ~ion shall seek remediation of facili
. ties by potentiallY responsible paitie;, before expendi· 
ture of federal 01: state . f'unds tor the remediations. 
Acta 1989. '11st Leg., ah. 678, § 1. eft. Sept. 1. 1989. Amend
ed by ct.4 19S0, '1lat L_g., 6th C.S., ~h. 10. art. 2. ~ 29, eff. 
Sept. 6, 1990; Ads 1m , 76th Leg., th. SS3, 44, eff. Sept. 1, 
1997. 

For applicstion P\'OvislOll of Acts 1m, 7~ L~ th. 333. aee noUs 
foDowing V.'J'.c.A.. Htlalth and Safety Code § ;WUl34. 

~ § 361.196. Remecfiation: Permits Not Required; 
Liability 

(a) Potentially m ponsible parties shall coordinate 
with ongoing (ederal and state hazardous waste pro
grams although a state or local pennit' may not be 
required for any removal or remedial action conducted 
on site. 

(b) Subject to Section 361.193, the atate may en
forte any federal or state standard, requirrment. tti 
tenon, or limitation to whi~h the remedial action 
would otherwise be required to confonn if a pennit 
wc:re required. . 

(c) An action taken by the person to contaitt or 
remove a release or threatened release in accordance 
with an apprond remedilU action plan may not be 
construed liS an admission of liability for the release 
or threatened release. 

(d) A person who renders assistance in containing 
or removing' a release or threatened release in accor· 
dance with an' approved remedial action pJan Is not 
lfab e (or any addition..'ll remediation costa at the facili" 
ty resulting solely from ac~ or om1l:;l;ions of the 
person in rendering the al:lsistance in compliance with 
the approvals required by this section, W\less the 
remediation COSQJ were camed by the person's grOM 

neRiigence or wiJ.fuJ misconduct. 
(e) £XCQpt as specifically provided by this section, 

th~ provisioM do not Qxp~d or diminish the com· 
man Jaw tort lia.bUity, if any. of ,private parties partici
pating in a remediation action for civil damages to 
third parties. 

Acts 1989, 71st Leg., d\. 678, ~ 1, eft. Sept. 1, 198$. Amend· 
ed by Acts 1990, '71!1t Leg., 6th C.S., ch. 10. :u-t 2. § 29. {If!. 
Sept. 6, 1990. 

240 

§ 361.191. C~t Rcco'Vcxy 

(a) The comrnissfon sball me a. eost recovery action 


Fay:Sl:-239-3434 

the 

~ 

costs, . 

the 
are 

against all responsiblE1~Who have not complied 

with the tams of an administrative order issued un

der ~tion 361.188. The conlJnission shall me 

cost recovery action no later tban one year alter aU 

remedial action has been I!Ompleted . 


(b) The' state may seek a j udgment against 
noncomplisnt parties tor the total amount of the cost 
of the remedial investigation and feasibility study, the 
remedial des1gJ\. and the remedial action, lllC!l.udihg 
costs of any necessary studies and oversight 
minus the amount agreed to be paid or expended by 
any other responsible parties under an order issued 
under Section Ml.l85 or 361.188. 

(c) The action may also include a plea seeking civil 
penaltiea tor noncompliance with the commisSion's 
admin~trative order and a claim for up to triple 
state's costs if the responsible party'.s defenses 
determined by the court to be unreasonable, frivolous, 
or without Coundatlon. 

(d) The commission shall tile a cost recovery action ' 
agai'ii each responsible party for the total C08tB ot an 
aetion taken unde!' Section S61 .13S(c)(1). (2), (3), (5), or 
(6) 01' Section 36l.133(g). 
Acts 1989. 7lst Leg., clI. 678. f I, eft. Sept.l, 1989. Amend
ed by Acts 1990, Tlst Leg.• 6th C.S.• clI. 10, art. 2, § 29, eCt. 
Sept. 6, 1990; Act.s 1993, 13m Iq~ th. 562, § 1, ell. J u". S, 
1993; Acts 1~, 74th Leg., eb. 883, I 4, el!'. Aug. 28, 1995; 
Acts 1997, 75th Leg., ch. 793, § 9, el!. Sept.l, 1997. 

5 3G1.198. Repealed by Acts 1997. 75th Ler., ch. 
107~ § 6O(b)(1), elI. Sept. 1, 1~7 

§ 361.199. Mixed Funding Program 

The commlssion by rule ehAll adopt a mixed funding 
program in which available money from potential1y 
responsible parties is combined with Btate or federal 
funds to clean up a facility in a tim~ly manner. Use of 
the state or federal funds in a mixed fun(ting approach 
does not preclude the state or federal government 
from seeking recovery of its costs (rom nonparticipat

ing potentJall. responsible partie". 


A.,ts; 1m. '7h;t l.ea-.. h. 678. § 1. err.Sept. 1. 1989. Amend

ed by Act£ 1990. 71st Leg., 6tb C.S., eh. 10, art. Z, 9 1:9, ea. 
Sept. 6, 1990. 

§ 361..200. Settlement. the Commission Shall As
Be!;$ and by Rul@ May Develop and 
lnIl)lement a Settlement P.rogram 

Under the program, the comrnis5ion shall consider 
the advantages or developing a nnal settlement with 
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